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File Review Notes

PAROLE FILE REVIEW FORM

Coder - Parole Form:
Date:

Data entry date:

Date:

Coder -Master File:

Data entry date:
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APPENDIX G

Department of Juvenile Justice and Prisoner Review Board Responses to
Questionnaires Submitted by the DCFS-DJJ Aftercare Merger Workgroup
June 14, 2010

SHORT TERM:

Programming
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o What factors contribute to the PRB’s decision to man-
date “programming” as part of a youth’s conditions
of parole?

1. Youth may have an extensive Run History.
May mandate electronic detention or GPS
and establish a curfew.

2. Youth is 16 years old or younger. May man-
date school attendance.

3. Youth is over 16 years of age. May mandate
school attendance as well.

4. Youth has earned high school diploma or
GED. May mandate higher education or
vocation/trades programming.

5. Youth has history of substance abuse and
unsuccessful inpatient treatment. May man-
date out patient substance abuse treatment.

6. Youth has DSM1V diagnosis and facility cli-
nician recommends out patient therapy. May
mandate out patient therapy.

7. Youth on psychotropic medication. May
mandate psychiatric follow up for medica-
tion monitoring and compliance and blood
levels be drawn.

8. History of strained family relationships. May
mandate family therapy.

9. Youth is a Juvenile Sex Offender. May
mandate out patient juvenile sex offender
therapy.

o If “programming” is mandated, how does a
youth receive the mandated services?

The facility Youth and Family Specialist submits
a Support Services Request to Deputy Director
of Programs for review that is submitted to the
Placement Resource Unit (DOC) who secures
the service and sends information to the Parole
Agent Supervisor (DOC) for implementation. If
funding is needed Deputy Director of Programs
approves payment.

o If not mandated, is “aftercare programming”
recommended?

The facility Youth and Family Specialist com-
pletes the Institutional Progress Report in Sup-

port of Parole Consideration. This report con-
tains recommended services the youth should
receive when he/she is paroled. The PRB uses
these recommendations in addition to their
own recommendations to establish condi-
tions of parole that may include involvement
in structured leisure time activities, involve-
ment in a mentoring programs, faith based
attendance, community service, attend a par-
enting program if appropriate, no contact with
the victim may be required, participation in a
career training program, etc...

o If so, from where does the PRB receive its infor-
mation about programming in the community
and does it participate in any linkage or referral
to community programming?

The PRB may receive its information from
Parole Services. The PRB usually does partici-
pate in linking youth to services. The facility
Youth and Family Specialist completes and sub-
mits the Support Services Request as described
above. The PRB will often question the suitabil-
ity of programming or suggest alternatives.

» What programming, if any, is present within DJJ to
prepare youth and their family members for pre-
sentation to the PRB, release, and reentry?

Each facility has a Pre Parole Program that all
youth presented for parole consideration must
attend. In some instances a Parole Agent is
available during this program. Parole Rules are
reviewed, Prisoner Review Board Orders are
reviewed, youth receive a list of community
services available in their area, Registration for
Selective Services are reviewed, obtainment of
identification is reviewed.

Youth and Family Specialist telephones fam-
ily to inform them of the youths scheduled
appearance before the Prisoner Review Board
and reviews recommended services for the com-
munity. Reviews parole rules with family. After
a PRB hearing, if youth is granted parole, Youth
and a Family Specialist reviews the outcome of
the Parole Board orders and makes transportation
arrangements with the family. If youth is going
to placement the placement is contacted and
transportation arrangements are finalized for the
youth’s intake.
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» What are the counselor’s role and responsibilities
regarding a youth’s release and re-entry?

Youth and the Family Specialist are responsible
for monitoring the youth’s program participation
in the facility in accordance with their Projected
Administrative Review Date and completes the
youth’s Notice of Eligibility for Parole Consider-
ation giving the Committing Court 30 days to
object to the youth’s parole which is then pre-
sented to the Prisoner Review Board, or Youth
may be withdrawn from parole presentation
based on the seriousness of the objection if one
is received. The Institutional Progress Report for
Parole Consideration is completed and reviewed
with the youth which contains recommendations
for community programming. Contact with fam-
ily or alternate placement is made to schedule
parole presentation before the Prisoner Review
Board. The recommended host site is entered
into the Juvenile Tracking System to electroni-
cally notify parole that a host site investigation
is needed, and within 2 weeks the host site is
approved or denied. Youth is then put on the
PRB docket for parole consideration.

What are the counselor’s qualifications?

The Youth and Family Specialist position is an
“Upward Mobility” position, so we have Youth
and Family specialists that are working toward
receiving their Bachelor Degrees. The majority of
Youth and Family Specialists do possess a Bach-
elor’s Degree in a Social Services related field or
Criminal Justice. Numerous Youth and Family
Specialists have Masters Degrees. Our office has
a listing of all Youth and Family Specialists and
their credentials/degrees, and if needed this can
be provided.

» What in-facility programming, specifically, encour-
ages parole board members to extend a youth’s com-
mitment until completion of said programming?
(often after revocation)

Youth who start GED programs or sex offender
programs are prime candidates for extended com-
mitments. Board members generally feel that parti-
cipation and completion of these programs is nec-
essary to assist the youth in their rehabilitation.

Eligibility for hearings

* During the last , how many youth did D]]
recommend for parole at their parole hearing?

See Admissions/Departure Report for Calendar
Year 2009 (attached)

* During the last , how many youth did D]]
recommend for parole at their “annual review”?

The Department of Juvenile Justice does not rec-
ommend release at an Annual Review Hearing.
If the youth was recommended for release he/
she would be recommended for a Parole Hearing
instead.

During the last
requested a PRB hearing?

, how many youth

One youth requested a PRB hearing via their attor-
ney.

* How are youth informed of their right to request a
PRB hearing?

Each school contains a law library and state stat-
utes.

During the last , how many juveniles
were presented to the PRB on a technical violation or
new charge?

This information will be gathered from the facili-
ties next week and provided to you.

Hearings

* How does the PRB promulgate its guidelines for consi-
deration of youths?

The PRB does not promulgate any written or
unwritten guidelines for parole consideration.
The PRB historically conveyed to counselors what
their expectations are for youth to receive seri-
ous consideration for parole. Such expectations
include: the Youth’ rehabilitation as reflected in
the number, nature and dates of the disciplinary
tickets. Also, the board looks at family support,
aftercare, programming, the youths demeanor,
institutional accomplishments, their length of
stay, and criminal record, among other factors.

What standards / guidelines are used by the PRB in
making its decision?
(See above). The PRB looks at Chapter 20 Section

1610.35 of the Administrative Code sets out the
criteria used to parole juveniles.

* Are the guidelines used by the PRB in making its deci-
sion written?

Other that the above referenced statute, the PRB
does not use guidelines to make its decision.

* From where does the PRB get the information consid-
ered during a PRB hearing (written and in-person)?
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The youth’s Master Record File contains all infor-
mation that the PRB reviews in consideration of
their PRB hearing: Committing Court Documents,
Probation Social History, Clinical Services Infor-
mation, Classification Information, Substance
Abuse Information, Integrated Service Plans,
Monthly Staffing Reports, Disciplinary Reports,
Education Information, last Parole Board Orders
if any, Letters of Objection or Support, Institu-
tional Progress Reports in Support of Annual
Review Hearing or Parole Consideration, Victim
Notification Requests and Placement Investiga-
tion, etc... DJJ counselors and other profession-
als stay often to attend the hearing, as do DCFS
caseworkers and other providers as appropriate.

o How often does a family member write some-
thing, if unable to attend?

Infrequently

o How often does an attorney write something, if
unable to attend?

When youth are committed to the Department
of Juvenile Justice their attorney representation
is normally completed. The exception being
representation provided by Bloom Legal Clinic
at Northwestern University School of Law.
There have been approximately 5 youth with
this representation in the past year.

How often are counselors present at PRB hearings?

IYC-Chicago-counselors are present

IYC-Harrisburg-Counselors are rarely if ever
present.

IYC-Joliet-Youth and Family Specialist, Supervi-
sor, and Clinical Services Supervisor are present.

[YC-Kewanee-Youth and Family Specialist Super-
visor is present along with a some Youth and
Family Specialists. The PRB has changed the
hearing schedule to afford greater staff participa-
tion.

IYC-Murphysboro-Youth and Family Specialist
and Clinical Services Supervisor are present.

IYC-Pere Marquette-Youth and Family Specialists
are present.

IYC-St. Charles-Youth and Family Specialists and
Youth and Family Supervisor are always present.

IYC-Warrenville-Youth and Family Specialists and
Clinical Services Supervisor are always present.

Please note that Assistant Superintendents and
Superintendents, and in some instances the Dep-
uty Director may be present.

How are juveniles able to access public defenders
prior to a parole hearing?

Public Defenders are no longer involved in youth
cases following their commitment to the Depart-
ment of Juvenile Justice.

How often are lawyers or other advocates present at
PRB hearings?

Infrequently.

How often are lawyers or other advocates present at
revocation hearings?

Infrequently.

How often are family members present at PRB hear-
ings?

This varies by facility Northern facilities are
much more successful in having families attend
parole hearings-70% of time, compared to 50%
at Southern facilities. This is due mostly to the
geographical challenges presented to families
who often cannot travel to Southern Illinois.

How often are family members present at revocation
hearings?

It varies, depending on the proximately of the
family.

How often is no one present at a PRB hearing?

Facility staff are always available to the PRB mem-
bers, however, there are hearings where there are
no family or staff members.

o At those hearings, what is the evidence that the

PRB member considers in his/her decision mak-
ing?
The youth testimony, Youth and Family
Specialist testimony, Master Record File infor-
mation including last PRB Board Orders, and in
parole revocation hearings the Returned Parole
Violation Report, available arrest reports,
and Morrissey Brewer Hearing and Notice of
Charges Reports. There is a misconception
that the Board does not parole youths who do
not have a family member present. The rate of
release is probably the same as those who have
parents/loved ones present
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» What are due process concerns as it relates to current
parole board hearings?

The Board can value the participation of attor-
neys in the parole process. There is no question
that attorneys would provide additional due pro-
cess protection. Having said that, the Board is
very sensitive to those issues.

* How many juveniles waive their right to a prelimi-
nary hearing (revocation)?

75%

o For what reasons, if any, are juveniles removed from
PRB hearings?

Placement at the recommended host site is denied
by Parole Services.

Recommended Alternate Placement in community
has not been secured by the Placement Resource
Unit or there is no bed available at the recom-
mended Alternate Placement.

Youth’s behavior deteriorates prior to scheduled
parole hearing.

Serious Letter of Objection to the youth’s parole
is received from the Committing Court.

o How often are juveniles removed from parole
board hearings?

10%

o If a juvenile is removed from a parole board
hearing, does the hearing continue?

No, because the youth was not presented.
= If so, how often is the youth released?
= If so, how often is the youth denied parole?

= If not, what happens? (IE does it get post-
poned to the next month?)

The Program Assignment Committee recom-
mends to the Superintendent the extension of
the youth’s Projected Administrative Review
Date, the youth’s is placed on the next PRB
Docket if placement is secured, if removed
for Disciplinary reasons and “delay to the
Prisoner Review Board” or “revocation of Good
Conducts” is recommended the Superintendent
can approve, reduce, or deny the extension in
accordance with Disciplinary Rule 504.

» What are each current PRB member’s expettise and
training as it relates to youth?

Most current Board members have been on the
Board for an average of 6 years which allowed
them to acquire additional expertise in juvenile

matters. Board members receive in service train-
ing throughout the year.

Jorge Montes is a lawyer since 1988. He worked
at the State’s Attorney Office.

Ed Bowers is a former police officer.

Sal Diaz is a former Cook County Sheriff as a
Child Abuse Investigator.

Craig Findley is a current member of Lincoln
Land Trustees.

Tom Johnson is a lawyer who was the chairman
of the House Judiciary Committee.

Jessie Madison was General Superintendent of
Chicago Park District.

Milton Maxwell is a former probation officer.

Geraldine Tyler has a Master’s Degree in Correc-
tions and a former probation officer.

What other release decision making processes and
systems are used in other states?

In some states the Committing Court retains juris-
diction in releasing youth. Others, Administrative
Offices are the releasing authority

Release
* How often are juveniles released at their “annual”
hearing?

Infrequently-5 to 10%

* How often are juveniles released at their ARD hear-
ing?

Releases vary from facility to facility. The PRB
does an Annual Report and percentages for each
facility are provided. Facility ranges are between
99% to 85% of youth released at their Parole
Hearing.

* How often are juveniles released at a revocation hear-
ing for a technical violation?

This will be provided from DJJ next week.

* How often are juveniles released at a revocation hear-
ing with a new criminal charge?

1to5%

* How often are juveniles released at a revocation hear-
ing with a new juvenile charge?

1to 5%
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* How often are juveniles released at a preliminary
hearing?

1to5%

How often does the PRB release a youth, when DJJ
has not recommended release?

Youth are not presented to the PRB for parole
consideration when the Department does not
recommend release.

How often does the PRB not release a youth, when
D]J has recommended release?

20% of the time. Normally, the PRB will continue
the Parole Hearing for 30 to 60 days to determine
if the youth can abide by the facility rules. An
update of the youth’s programmatic adjustment
is then provided to the PRB at the next continued
PRB Hearing.

Identify concerns with regard to the PRB detaining a
juvenile in a facility pending a court decision on the
charge for which that juvenile was brought back in
front of the PRB after release?

This can create undo anxiety in youth due to not
knowing what is going to happen.

Youth may not believe their program participa-
tion matters as they have not been revoked and
do not know what their status will become.

How often does the PRB provide a juvenile with a
written copy of his/her parole orders?

The Youth and Family Specialist has each youth
sign their Original PRB Board Order and provides
each youth a copy of the PRB Board Order.

How does the PRB determine conditions of release?

Services are recommended in the youth’s Institu-
tional Progress Report for Parole Consideration, a
review of Master Record File information includ-
ing the Probation Social History, programming
provided in the facility, family considerations,
youth’s prior adjustment on parole, Clinical Ser-
vices information, etc...

How often do PRB members deny parole and/or con-
tinue the commitment in order for a youth to com-
plete programming?

The PRB has no authority to continue the com-
mitment of a youth. This is statutorily driven

based on the Class of Offense or youths 21st
Birth date, or their felony sentence.

Denials vary by facility, but on average denials are
1 to 10% of the time for youth recommended for
Parole Consideration.

Continuances are 15% of the time normally for
disciplinary infractions contained within the
youth’s Master Record File.

Keep in mind that the Parole Consideration
Hearing is scheduled for youth based on their
successful completion of recommended program
services.

LONG TERM:
Institutional Changes

e Discipline: What would comprise a “middle-
ground” discipline within the institutions?

All facilities have a Behavioral Motivation Pro-
gram which determines the level of each youth
with correlating privileges associated with their
level.

Level 1 being the highest receives additional tele-
phone calls, Canteen/Movie privileges, commis-
sary purchases are increased, off grounds activ-
ity eligibility, use of electronic equipment in their
rooms, off grounds food purchasing, extended
family visitation, reduction of projected Adminis-
trative Review Date, on grounds job assignments,
etc...

Positive Behavior Incentive System (PBIS) is
implemented in DJJ’s School District #428 allow-
ing for purchases in the School Store. Provides
positive incentives within the School District.

® Programming: Create process/system/programming
which begins on day one of commitment which pre-
pares youth and family for release, presentation to
the PRB and re-entry?

The Program and Case Management Administra-
tive Directive may assist you with this question.

¢ Continuity of services

o What are the best practices or models which
provide support to youth prior to release and
throughout parole?

Current best practices within DJJ are the Visa
and VOICE Disk mental health screening
instruments, Suicide Probability Scale, a host
of psychological assessments that I will provide
in a separate email, Seeking Safety Curriculum,
VOICES Curriculum, Juvenile Assessment
and Intervention Strategies, Performance
based Standards implemented statewide at all
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facilities, Girl Matters Curriculum implemented
at both female facilities at Warrenville and Pere
Marquette, PBIS within School District #428.
Currently implementing Aggression Replace-
ment Training statewide, and dependent upon
Grant Awards may be implementing Family
Intervention Training at IYC-Chicago and then
rolling this out to other facilities. In addition
to Second Chance Act Grants-Mentoring and
Reentry, CSAT grant for CBT5, and DMH Grant
for female reentry for youth with co-occur-
ring disorders. Also, will receive recommen-
dations from MacArthur Foundation Mental
Health Technical Assistance Team for program
implementation.

* What training and expertise should be required for
PRB members or other release-decision makers?

PRB has received initial Juvenile Assessment
and Intervention Strategies training from DJJ. Tt
would be useful for members to attend mandated
workshops on juvenile criminal justice issues.
Future members must all have some experience
in juvenile issues.

Are there written guidelines which can be promul-
gated to provide a jurisprudence or basis for decision
making?

The board must commission an expert to design
a risk assessment tool to assist in parole and revo-
cation hearings.

What are the other mechanisms by which release
decisions are made?

Some cases call for a larger panel to decide a par-
ticularly difficult or sensitive case.

o What are the advantages and disadvantages of
the other mechanisms?

Larger panels at not always possible to
assemble.

o What does a third party add to the release deci-
sion making process?

Depending on who the third party is, their
participation can be invaluable. Parole officers
should participate in revocation hearings.

Parole officers

* Revocation (problem: adult parole agents are vio-
lating youth more because they hold them to the
same standard as adults)

o How to train parole agents in juvenile issues
and needs?

o How to ensure that PRB members receive
information from the Juvenile or Criminal
Court regarding detention or bond rulings?

Notification and presence at hearings

* How to improve the notification of a PRB hearing to
family members?

Possibly phone calls to family members.

* How to reduce the barriers to family attendance at
hearings?

Telecommunication system.

* How to increase the availability of advocate or law-
yer to youth at PRB hearings?

Allow the State to contact a list of witnesses.

Due process concerns

o After identifying due process concerns as it relates to
current parole board hearings, how to fix or amelio-
rate said concerns?
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APPENDIX H

Projecting an Administrative Review Date (ARD)
lllinois Department of Juvenile Justice Policy Bulletin
May 1, 2011

ILLINOIS DEPARTMENT Number 24
OF Page
JUVENILE JUSTICE Page 1 of 3
Effective February 1; 2008
Springfield, Illinois Revised May 1, 2011

POLICY/PROCEDURAL BULLETIN

Subject Compiled Projected Administrative Review Date Guidelines

POLICY

A.  Authority
Administrative Directive 01.07.255J

B. Policy Statement
Youth committed as delinquents to the lllinois Department of Juvenile Justice shall receive

a projected Administrative Review Date (ARD). The ARD is the projected date by which
the Notice of Eligibility for Parole consideration form (DOC 0155) shall be mailed by the
institution to the States Attorney of the committing county and the Department of Children
and Family Services (DCFS), if applicable. The Notification of Eligibility for Parole
Consideration forms are to be mailed 30 days in advance of the youth’s anticipated parole
docket date for youth with a designated placement, and 60 days in advance for youth
without a designated placement.

C. Procedure

Upon a delinquent youth’s admission to the Reception and Classification Unit the assigned
intake Youth and Family Specialist will set the projected Administrative Review Date (ARD)
by the guidelines in this procedure. The projected ARD shall be inputinto JTS at this time.
Within 30 days of the youth being transferred to their assigned facility, the assigned Youth
and Family Specialist will recommend to the Program Assignment committee (PAC) a
review of the ARD and recommend that the ARD be approved or amended to reflect the
individual program needs of the youth. In establishing the youth’s projected ARD, the
following criteria shall be considered:

1. Committing Offense(s)

2. Nature of delinquency/criminal history

3. Youth’s demonstrated programming needs

4. Social history information as prepared by the court
5. Transition and aftercare goals

Pre-commitment custody credit shall be awarded against the youth’s custody date. The
The youth’s projected ARD shall be set from the adjusted custody date.

The following guidelines are established for Misdemeanor Commitment Offenses:
1. Class C 30 days fixed term
2. Class B 3 months (MDD = 6 months)
3. Class A 3 months (MDD = 364 days)
Exceptions:
Criminal Sexual Abuse 11 months
Unlawful Possession of a Weapon (UUW — handgun) — an 8 month projected ARD will
be established when the offense was committed on school grounds, or when a prior

weapon petition has been filed or when there are serious prior commitments involving
weapons.
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The following guidelines are established for Felony Commitment Offenses:

1. Class4 4-6 months (MDD = 3 years + 1 year parole)

Exceptions:

Attempted Theft 3 months
Disorderly Conduct 3 months
Possession of Cannabis 3 months
Obstructing Justice 3 months

Aggravated Unlawful Use of a Weapon (UUW-handgun) 8 months
When offense was committed on school grounds, or when prior weapons petitions have
been filed or when there are serious prior commitments involving weapons.

2. Class 3 6-11 months (MDD = 5 years + 1 year parole)
Exceptions:
Aggravated Battery 8-11 months
Aggravated Battery with a Weapon 17 months
Aggravated Battery with Great Bodily Harm 17 months
Attempted Robbery 5 months
Retail Theft > $150 3 months
Theft $300-$10K 4-5 months

3. Class2 8 months (MDD = 19"/ 21! birthday)

Exceptions:
Aggravated Criminal Sexual Abuse 17 months
Kidnapping 11 months
Burglary/Robbery 6 months

4. Class 1 9-12 months (MDD = 19"/ 21%' birthday)
Exceptions:
Aggravated kidnapping 17 months
Criminal Sexual Assault 18 months
2 Degree Murder 11-20 months

5. Class X 18-20 months (MDD = 19"/21% birthday)
Exceptions:
Aggravated Criminal Sexual Assault 24 months

Murder (M) Pursuant to 705 ILCS 406/5-745, youth adjudicated delinquent for the offense
of first degree murder are committed to the lllinois Department of Juvenile Justice until their
21% birthday, without the possibility of parole, furlough or non-emergency authorized
absence for a period of 5 years from the date of continuous custody. These youth are
labeled with a “G” prefix.
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Policy/Procedural Bulletin |Effective 2/1/08 Page Number

Revised 5/1/11 30of3

24

6. Technical Parole Violators

For youth returned as a Technical Parole Violator (TPV) where no criminal charges are
Pending, a projected ARD will be established for a period of 1-3 months from the date the
youth is returned to the lllinois Department of Juvenile Justice and after the Prisoner
Review Board has revoked the youth’s parole. For youth assigned to the Parole
Readjustment Program at I'YC-Joliet a projected ARD will be established for a period of 4
months. Youth with pending charges will have a projected ARD established 60 days after
the scheduled court date. Upon attaining this projected ARD if prosecution is still pending
the projected ARD shall be extended 60 days beyond the next scheduled court appearance.
Within 30 days of the disposition of the pending charges, the youth’s case shall be
reviewed for an extension or reduction to the projected ARD by the Program Assignment
Committee. Based on treatment needs, projected ARD'’s for parole violators may be set up
to 6 months without the Director’s approval.

Parole Violator’s projected ARD’s shall be established from the date the youth is
returned to the lllinois Department of Juvenile Justice custody.

7. Reductions/ Extensions

When the circumstances surrounding the committing offense involved extreme violence,
serious injuries or when weapons have been used, the projected ARD should be set at the
highest level in the range and may be extended up to three additional months without the
Director’s approval

8. Parole Board Denials Projected ARD Guidelines

When youth are presented to the lllinois Prisoner Review Board and denied parole, the
projected ARD shall be established 90 days from the hearing date.

9. Court Evaluation Projected ARD Guidelines

Youth committed with a return court date for purposes of a court evaluation shall have their
projected ARD set in accordance with the above guidelines. When the projected ARD is
prior to the scheduled return court date, prior to parole presentation to the Prisoner Review
Board, the Youth and Family Specialist shall notify the youth, the assigned parole agent,
and the host site of the return court date indicating the youth is to appear in court on parole
status. This information shall be documented in the Cumulative Counseling Summary.

The assigned Youth and Family specialist shall explain the criteria used in the
establishment of the projected ARD to the youth during the face to face review of the
Integrated Service Plan, documenting same in the Cumulative Counseling Summary.
Changes to the projected ARD shall be reflected on the youth’s Monthly Staffing Report and
shall be discussed during the staffing with the youth. The youth shall sign his/her monthly
Staffing Report.

Arthur Bishop
DIRECTOR
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APPENDIX J

Missouri Conditions of Youth Aftercare Supervision

Missouri
13 CSR 110-2.130 Release of Youths from DYS Facilities

(1)(B) Conditions of Aftercare Supervision.

Transfer to aftercare supervision is a conditional release. The rules of placement to which the
child shall agree prior to this transfer shall be the principal conditions of this transfer and
violation of these conditions may result in revocation of aftercare supervision.

The rules established by the division are as follows:

1. T will obey all city, state and federal laws;

2. T will report to the aftercare youth counselor as directed and immediately report
any changes in residence, school, employment or other status;

3. I will not leave the state of Missouri, or alter any conditions of my placement
agreement without the advance permission of the aftercare youth counselor;

4. T will obey the rules and instructions of my parents, foster parents or guardian.
[ will advise my aftercare youth counselor immediately if any problems arise in
this area:

5. T understand that I am under the supervision of the DYS until discharged; and

6. Other special rules or conditions may be invoked to meet specific adjustment
problems of the youth in the community.
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APPENDIX K

Memorandum Regarding Due Process Rights During Parole Revocation

Hearings Prepared by Commission
September 2011

MEMORANDUM
TO: Julie Biehl

FROM: Steve Bychowski

RE: Juvenile Right to Counsel During Parole
Revocation Hearings

DATE: 09/11/2011

Introduction

This memorandum discusses juveniles’ right to counsel dur-
ing parole revocation proceedings in Illinois. It provides an
analysis of the constitutional right to counsel as established
by the Supreme Court in Gagnon v. Scarpelli and as subse-
quently applied by the courts. This memorandum then dis-
cusses juveniles’ categorical right to counsel at revocation
proceedings based on the criteria set forth in Gagnon and
factors applied by federal courts. It should be noted that
several states already statutorily provide juveniles with the
right to counsel at revocation proceedings.

In Illinois, all parolees have the statutory right to retain
their own counsel at preliminary and revocation hearings.
Neither the federal District Court for the Northern District
of Illinois, nor the federal Seventh Circuit Court of Appeals
has ruled on the issue of whether due process requires that
all juveniles be provided with counsel in preliminary or
revocation hearings.

Discussion

The United States Supreme Court has held that some parol-
ees have a right to counsel at revocation hearings.? However,
the Court has refused to provide a bright line rule, adopting
instead a case-by-case approach.” The Court stated that a
parolee has a right to counsel in cases where the parolee has
made “a timely and colorable claim (i) that he has not com-
mitted the alleged violation of the conditions upon which
he is at liberty; or (ii) that, even if the violation is a mat-
ter of public record or is uncontested, there are substantial
reasons which justified or mitigated the violation and make
revocation inappropriate, and that the reasons are complex

1. 20 IL ADC 1610.140(c)
2. Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973)
3.1d. at 788.

or otherwise difficult to develop or present.” The Court
also stated that “the responsible agency ... should con-
sider, especially in doubtful cases, whether the probationer
appears to be capable of speaking effectively for himself.”
The Court noted that most parolees do not have a right to
counsel.® However, “there will remain certain cases in which
fundamental fairness—the touchstone of due process—will
require that the State provide at its expense counsel for indi-
gent probationers or parolees.”

The Court’s test and its subsequent application by lower
courts indicate that courts should consider four factors
when determining whether a parolee has a right to counsel:

(1) the strength of the parolee’s claim that he did
not violate the conditions of parole;

(2) the strength of any mitigating factors;
(3) the complexity of the parolee’s defense; and

(4) the parolee’s ability of represent himself.

Whether a particular court finds that a parolee has a right to
counsel depends on the facts of the case and the weight the
judge gives to each factor. While some courts give each fac-
tor equal consideration, the Seventh Circuit will only con-
sider the third and fourth factors if the parolee provides a
compelling argument that either the first or second factor
weighs in his/her favor.®

In L.H. v. Schwarzenegger, the U.S. District Court for
Eastern California held that all juveniles have a right to
counsel at revocation hearings.® The court focused entirely
on the fourth factor. The court concluded that juvenile
parolees inherently lack the ability to adequately represent
themselves.'® The court stated, “Put plainly, a parolee’s lack
of skills and education . . . is inherent to a juvenile. . . . In
addition to juveniles’ lack of education, maturity, and skills

4. 1d. at 790.
5. 1d.
6. Id.
7.1d.

8. United States v. Eskridge, 445 E3d 930, 932 (7th Cir. 2006); United
States v. Shannon, 08-3037, 2009 WL 773870 (7th Cir. Mar. 25, 2009).

9. CIV.S-06-2042LKKGGH, 2008 WL 268983 at *7 (E.D. Cal. Jan. 29,
2008).

10. Id.
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as a function of their age, there are significant allegations that
members of the plaintiff class possess additional difficulties
that would impede their ability to argue on their own behalf
at parole revocation proceedings. . . . [L]earning disabilities,
substance abuse, difficulties in speaking and understanding
English are alleged to abound among the class members.”"!

In Dean v. Children’s Services Division Juvenile Correc-
tions Program, the State of Oregon denied a juvenile’s request
for counsel at a revocation hearing.’? The juvenile filed suit
in both federal and state court.” The federal court only
considered the third and fourth factors and held that the
parolee did not have a right to counsel.’* The court reviewed
the revocation file and interviewed the parolee.”” The court
concluded that (1) “the alleged violation and the surround-
ing context in which it was placed were not of the complex
variety” and (2) “it cannot be fairly said [that the parolee]
was unable to speak for himself so as to trigger the require-
ment of appointed counsel.”® The state court held that the
parolee was precluded from raising a right to counsel claim
because the federal court already decided the issue."

All juveniles have a right to counsel at parole revoca-
tion hearings based on the factors considered by courts.
The first factor—the strength of the parolee’s claim that he
did not violate a condition of parole—is inherently case
specific and therefore cannot be used to make an argu-
ment about all juveniles. The second factor—the strength
of mitigating factors—supports providing all juveniles a
right to counsel. Being a juvenile is, in and of itself, a sig-
nificant mitigating factor. As the Supreme Court stated in
Roper v. Simmons, juveniles are “categorically less culpable
than the average criminal. . . . The susceptibility of juveniles
to immature and irresponsible behavior means their irre-
sponsible conduct is not as morally reprehensible as that of
an adult. Their own vulnerability and comparative lack of
control over their immediate surroundings mean juveniles
have a greater claim than adults to be forgiven for failing to
escape negative influences in their whole environment. . . .
[Clulpability or blameworthiness is diminished, to a sub-
stantial degree, by reason of youth and immaturity.”® In
Graham v. Florida, the Supreme Court stated that the dimin-
ished culpability of juveniles is re-enforced by recent “devel-
opments in psychology and brain science.”® The strength

11. Id.

12. 645 P2d 581, 583-85 (Or. App. 1982).
13. Id.

14.1d. at 584.

15. Id.

16.Id. at 584 fn. 5.

17.1d. at 588.

18. 543 U.S. 551, 567-71 (2005).

19. 130 S.Ct. 2011, 2026 (2010).

of the above argument is particularly important if a federal
case is brought in the Seventh Circuit because the court will
not consider the third and fourth factors unless first or sec-
ond factor supports a right to counsel.

The third factor—the complexity of the parolee’s
defense—supports providing all juveniles a right to coun-
sel. In order to successfully argue that youth is a mitigating
factor, the parolee must discuss the significant psychologi-
cal and physiological differences between youth and adults.
These topics are inherently complex and would likely
require legal research and expert testimony. The Supreme
Court recognizes that decision makers cannot be expected
to automatically treat youth as a mitigating factor or to give
the factor the importance it deserves. Instead, youth are
required to present both the evidence and case law dem-
onstrating that youth is a significant mitigating factor. The
Court stated in Roper v. Simmons, “An unacceptable likeli-
hood exists that the brutality or cold-blooded nature of any
particular crime would overpower mitigating arguments
based on youth as a matter of course, even where the juve-
nile offender’s objective immaturity, vulnerability, and lack
of true depravity should require a [less severe sentence]. In
some cases a defendant’s youth may even be counted against
him. In this very case . . . the prosecutor argued Simmons’
youth was aggravating rather than mitigating.”

Moreover, the level of complexity required by the third
factor should be lowered for juveniles. Youth are less capa-
ble of understanding the purpose and procedural elements
of revocation hearings. Youth are also often unable to under-
stand the legal and factual issues that arise during revoca-
tion hearings. As the Supreme Court stated in Graham,
“Juveniles . . . have limited understandings of the crimi-
nal justice system and the roles of the institutional actors
within it.”*

The fourth factor—the parolee’s ability of represent him-
self—weighs heavily in favor of providing all youth a right
to counsel. Youth’s diminished development, education, and
experience significantly impede their ability to effectively
communicate. Youth are also mistrustful of adults and less
likely to cooperate during criminal proceedings.> Moreover,
juvenile parolees are more likely than other youth to have
learning disabilities, substance abuse problems, and diffi-
culties speaking and understanding English.>> Consequently,
paroled youth encounter significant difficulties representing
themselves.

20.543 U.S. 551 at 573.
21. 130 S.Ct. at 2032.
22.1d.

23. L.H. v. Schwarzenegger, CIV.S-06-2042LKKGGH, 2008 WL 268983 at
*7 (E.D. Cal. Jan. 29, 2008).
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In addition to California, which provides counsel to
juveniles at revocation hearings as a result of L.H. > several
states provide counsel to juveniles at revocation procedures.
These include: Alaska,” Mississippi,®® Nevada,” North
Carolina,® Texas,” and Utah.*

24. L.H. v. Schwarzenegger, CIV S-06-2042, 2010 WL 2943580 (E.D. Cal.
July 23, 2010) (describing the process of compliance with the stipulated
injunction requiring provision of counsel at revocation proceedings).

25. AK R DELINQ RULES Rule 24
26. Miss. Code. Ann. § 43-21-201
27. Nevada Revised Statute 62D.030

28. N.C. Gen. Stat. Ann. § 7B-2516 (a)(2); N.C. Gen. Stat. Ann. §
7A-450.3

29. 37 TAC § 95.51 (c)(9)
30. Utah Code Ann. § 62A-7-504 (3)
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Projected lllinois County Court Caseload Modifications

Prepared by Commission

October 2011

Files in Study Proportion Estim_ated Avelfage ) Parole _ Proport_ion of Proportional Aver_age.
County (6 months): of Study Hearings/ Hearings/ Vlolato_r_s_m pa_role violators Hearings/ Hearings/
Population Year (study)? Month (study) DJJ Facilities® in custody Year (DJJ)? month (DJJ)
STATEWIDE 370 100.00% 1,100 92 507 100.00% 1,100 92
Adams 3 0.81% 9 1 4 0.79% 9 1
Alexander 3 0.81% 9 1 5 0.99% 11 1
Bond 0 0.00% 0 0 1 0.20% 2 0
Boone 2 0.54% 6 0 2 0.39% 4 0
Brown 0 0.00% 0 (0] 0 0.00% 0 0
Bureau 1 0.27% 3 0 1 0.20% 2 0
Calhoun 0 0.00% 0 0 0 0.00% 0 0
Carroll 0 0.00% 0 0 0 0.00% 0 0
Cass 1 0.27% 3 0 2 0.39% 4 0
Champaign 5 1.35% 15 1 14 2.76% 30 3
Christian 4 1.08% 12 1 2 0.39% 4 0
Clark 1 0.27% 3 0 0 0.00% 0 0
Clay 0 0.00% 0 0 0 0.00% 0 0
Clinton 1 0.27% 3 0 0 0.00% 0 0
Coles 0 0.00% 0 0 5 0.99% 11 1
Cook 116 31.35% 345 29 181 35.70% 393 33
Crawford 1 0.27% 3 0 1 0.20% 2 0
Cumberland 0 0.00% 0 0 0 0.00% 0 0
DeKalb 0 0.00% 0 0 0 0.00% 0 0
Dewitt 0 0.00% 0 0 2 0.39% 4 0
Douglas 1 0.27% 3 0 0 0.00% 0 0
Dupage 3 0.81% 9 1 3 0.59% 7 1
Edgar 3 0.81% 9 1 2 0.39% 4 0
Edwards 0 0.00% 0 0 0 0.00% 0 0
Effingham 1 0.27% 3 0 3 0.59% 7 1
Fayette 2 0.54% 6 0 1 0.20% 2 0
Ford 0 0.00% 0 0 0 0.00% 0 0
Franklin 2 0.54% 6 0 2 0.39% 4 0
Fulton 1 0.27% 3 0 0 0.00% 0 0
Gallatin 1 0.27% 3 0 1 0.20% 2 0
Greene 0 0.00% 0 0 0 0.00% 0 0
Grundy 0 0.00% 0 0 2 0.39% 4 0
Hamilton 1 0.27% 3 0 0 0.00% 0 0
Hancock 0 0.00% 0 0 0 0.00% 0 0
Hardin 0 0.00% 0 0 0 0.00% 0 0
Henderson 0 0.00% 0 0 0 0.00% 0 0
Henry 0 0.00% 0 0 2 0.39% 4 0
Iroquois 2 0.54% 6 0 0 0.00% 0 6]
Jackson 2 0.54% 6 0 0 0.00% 0 0
Jasper 0 0.00% 0 0 1 0.20% 2 0
Jefferson 1 0.27% 3 0 2 0.39% 4 0
Jersey 0 0.00% 0 0 2 0.39% 4 0
Jo Daviess 0 0.00% 0 0 1 0.20% 2 0
Johnson 2 0.54% 6 (0} 0 0.00% 0 0
Kane 13 3.51% 39 3 8 1.58% 17 1
Kankakee 15 4.05% 45 4 17 3.35% 37 3
Kendall 0 0.00% 0 0 5 0.99% 11 1
Knox 0 0.00% 0 (0] 1 0.20% 2 0
Lake 2 0.54% 6 0 5 0.99% 11 1
Lasalle 2 0.54% 6 (0] 6 1.18% 13 1
Lawrence 1 0.27% 3 0 0 0.00% 0 0
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Files in Study Proportion Estim_ated Avelfage ) Parole _ Proport_ion of Propo_rtional Aver_age.
County (6 months): of Study Hearings/ Hearings/ Vlolato_r_s_ln pa_role violators Hearings/ Hearings/
Population Year (study)? Month (study) DJJ Facilities® in custody Year (DJJ)? month (DJJ)
Lee 1 0.27% 3 0 2 0.39% 4 0
Livingston 5 1.35% 15 1 2 0.39% 4 0
Logan 2 0.54% 6 (0] 3 0.59% 7 1
Macon 15 4.05% 45 4 14 2.76% 30 3
Macoupin 3 0.81% 9 1 1 0.20% 2 6]
Madison 15 4.05% 45 4 21 4.14% 46 4
Marion 4 1.08% 12 1 5 0.99% 11 1
Marshall 0 0.00% 0 0 0 0.00% 0 0
Mason 0 0.00% 0 0 0 0.00% 0 0
Massac 0 0.00% 0 0 2 0.39% 4 0
McDonough 0 0.00% 0 0 0 0.00% 0 0
McHenry 0 0.00% 0 0 2 0.39% 4 0
McLean 8 2.16% 24 2 5 0.99% 11 1
Menard 0 0.00% 0 0 1 0.20% 2 0
Mercer 0 0.00% 0 0 0 0.00% 0 0
Monroe 0 0.00% 0 (0} 0 0.00% 0 0
Montgomery 3 0.81% 9 1 0 0.00% 0 (6]
Morgan 0 0.00% 0 0 1 0.20% 2 0
Moultrie 0 0.00% 0 0 2 0.39% 4 0
Ogle 0 0.00% 0 0 1 0.20% 2 0
Peoria 18 4.86% 54 4 36 7.10% 78 7
Perry 1 0.27% 3 0 3 0.59% 7 1
Piatt 0 0.00% 0 0 0 0.00% 0 0
Pike 0 0.00% 0 0 1 0.20% 2 0
Pope 0 0.00% 0 0 0 0.00% 0 0
Pulaski 0 0.00% 0 0 0 0.00% 0 0
Putnam 0 0.00% 0 0 0 0.00% 0 0
Randolph 2 0.54% 6 0 1 0.20% 2 0
Richland 2 0.54% 6 0 2 0.39% 4 0
Rock Island 17 4.59% 51 4 20 3.94% 43 4
Saline 3 0.81% 9 1 0 0.00% 0 0
Sangamon 10 2.70% 30 2 9 1.78% 20 2
Schuyler 0 0.00% 0 0 1 0.20% 2 0
Scott 0 0.00% 0 0 0 0.00% 0 0
Shelby 0 0.00% 0 0 0 0.00% 0 0
St. Clair 5 1.35% 15 1 9 1.78% 20 2
Stark 0 0.00% 0 0 0 0.00% 0 0
Stephenson 6 1.62% 18 1 6 1.18% 13 1
Tazewell 6 1.62% 18 1 7 1.38% 15 1
Union 0 0.00% 0 0 0 0.00% 0 0
Vermillion 18 4.86% 54 4 18 3.55% 39 3
Wabash 0 0.00% 0 0 0 0.00% 0 0
Warren 0 0.00% 0 0 0 0.00% 0 0
Washington 1 0.27% 3 0 0 0.00% 0 6]
Wayne 0 0.00% 0 (0] 0 0.00% 0 0
White 1 0.27% 3 0 1 0.20% 2 0
Whiteside 0 0.00% 0 (0] 2 0.39% 4 0
will 6 1.62% 18 1 8 1.58% 17 1
Williamson 3 0.81% 9 1 4 0.79% 9 1
Winnebago 21 5.68% 62 5 33 6.51% 72 6
Woodford 1 0.27% 3 0 1 0.20% 2 0

1. The Commissions study included 386 parole files, but the committing county could only be identified in 370 counties. Proportional representation is calculated against the
370 files with attributed counties.

2. The number of total annual revocation hearings used (1,100) was obtained by averaging the revocation hearings reported in the Prisoner Review Boards most recent
annual reports (FY04-FY09). The actual number of hearings should be lower, due to the trend of declining DJJ committments as well as the reforms outlined in this report
(e.g. implementation of youth-appropriate parole conditions, expansion of the Aftercare Specialist position, and increased use of graduated sanctions prior to revocation
proceedings), all of which should significantly reduce revocation proceedings.

3. This column represents the total number of youth currently incarcerated in DJJ due to both technical violations and new charges.






